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As we celebrate 5 years in an emerging tech-startup eco-system in East Africa, we realized over the years that startup companies and investors needed an equity-instrument that is a benchmark for early stage investments. Considering the existing conditions in the ecosystem and the law across Rwanda, Kenya, Uganda and Tanzania, we have developed the shield in the hope that it will streamline early stage investments. 
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SHIELD
(Simple Hybrid Investment Equity Linked Derivative) 


Purchase price _______ 
Date of issuance_______

For the purchase price received, _________ Ltd (“company”) a duly incorporated company under the laws of {Rwanda, Kenya, Uganda and Tanzania} hereby issues this security to __________(“holder”) according to the following terms:

Definitions

Unless the context requires otherwise, the following terms shall mean: 

Conversion price: The price per share derived as follows:

With respect to conversion pursuant to 2.1, the price per share for preference shares paid by investors in the next round of financing herein referred to as ‘eligible financing’. 
ii) 	With respect to conversion pursuant to 2.2, (1) the price per share paid by investors in an eligible financing (2) if it is any other material transaction as defined in (1i) the price per share resulting from the quotient derived from dividing the valuation determined by a transaction advisor and the fully diluted shares.

Conversion Shares: 

	In respect to conversion pursuant to 2.1, Preference shares (series seed shares) issued to the holder at (1) the conversion price as provided in 1(a)(i) or at reasonably agreed terms with the company. 

ii) 	In respect to conversion pursuant to 2.2, preference or ordinary shares issued to the holder at the conversion price as provided in 1(a)(ii). 

	Discount Shares: Additional seed preference share options at a par value for the holder as compensation for investing early.



	Eligible financing: next round of financing with the sole purpose of raising capital, pursuant to which the Company issues and sells Preference Shares at a fixed pre-money valuation.

Flip share ratio: Shall be the ratio at which shares of the company are exchanged for shares in the flip entity.


Flip transaction (entity) : Is an entity made, situated, or registered abroad especially in order to take advantage of favourable taxes, or costs and regulatory regimes.


	Fully diluted shares:  shall mean the number of issued ordinary shares of the Company, including (1) conversion or exercise of all securities convertible into or exercisable for ordinary shares, (2) exercise of all outstanding options and warrants to purchase ordinary Shares and, in the case of provision 1(b)(i) and 1(b)(ii) only, (3) the shares reserved or authorized for issuance under the Company’s existing share option plan or any share option plan created or increased in connection with such transaction; 


	Material transaction Payment: The price per share determined under 1(a)(ii) paid in full to the holder.


	Material transaction: The sale or transfer of equity by the holder in a bonafide eligible financing with a fixed pre-money valuation of {insert valuation cap} or higher, disposition of all or substantially all of the company’s assets, the consummation of a merger or acquisition, and the liquidation, dissolution or winding up of the company.


	Transaction Advisor: In an eligible financing, the transaction advisor shall be the investing entity or individual, in a merger, acquisition or asset sale the transaction advisor shall be the acquiring company, and in a liquidation, dissolution or winding up of the company the transaction advisor shall be the liquidator. 

Conversion Terms


	 Next Equity financing-Conversion.
{with no discount}

Upon closing of an eligible financing, the company shall issue/allot conversion shares to the holder.

OR

{with discount}

Upon closing of an eligible financing, the company shall issue/allot:

	conversion shares as well as;


	 an additional number of discount shares at a nominal/par value of____ provided that the sum of conversion shares and discount shares shall not exceed the shares obtained if a 20% discount is applied to the conversion price derived under 1a(i)


The company shall inform the holders of this security of an offer for an eligible financing 10 days prior to making a commitment to the offer.

	Material Transaction Conversion


If the company should undergo a material transaction, then the holder of this security may elect to receive the material transaction payment prior and in priority to any distributions of cash or assets as the case may be. 

	Flip Transaction

In compliance with an eligible financing, the company may be required to perform a flip transaction. In such instances, the holder is entitled to all rights in the same manner and as nearly identical to the terms envisaged in this agreement. In respect to this clause, any shares issued to the holder in the flip transaction shall be in a flip share ratio of 1:1.
	
Conditions Prior to closing
 
Company representations 
The company hereby represents that:
	It is fully existent and recognized under the laws of {Uganda, Rwanda, Tanzania and Kenya}
	It has full authority and power to consummate this transaction and that all necessary approvals by the board or shareholders have been acquired.
	Any consents or approvals by government agencies have been acquired and that if any consent or approvals should arise subsequent to the consummation of this transaction, the company shall make all reasonable efforts to comply.
	The transactions envisaged herein do not violate the articles of association. If, the transactions violate the articles of association, the rights envisaged herein shall be upheld by the company and in this respect, the company undertakes to amend the articles accordingly.
	There is no pending litigation, judgment or claims whatsoever arising out of court proceedings that may adversely affect the transactions envisaged herein.
	It is the rightful owner or licensee of any intellectual property including but not limited to Trademarks, tradenames, service marks, Patents, Copyright, work product, processes, trade secrets and any proprietary rights.


  
Holder Representations

The holder hereby represents that:
	They are a high net worth individual, with the means and ability to disburse the funds.
	If applicable, they are licensed by the relevant authorities including but not limited to the capital markets authority.
	They have performed preliminary due diligence on the company and are convinced by their findings to invest. 
	They have obtained independent legal or professional advice and understand the transactions envisaged, the tax implications and other financial affairs.


Miscellaneous

Most Favoured Nation

If the company issues or sales any security/instrument subsequently or if the company performs any action in furtherance with a material transaction, the company shall provide written notice of the sale or material transaction within 10 days. The holder shall review the security or material transaction and if they determine that it contains more favourable terms than this agreement then the holder may decide to exchange this agreement for the subsequent security and terms or require the company to amend this agreement to provide for terms as nearly identical to the material transaction.


3.2	Participation rights. 

Should the company authorize or issue new shares, the holder shall have first option to purchase shares at the same price and terms offered to other investors. The company shall provide 10 days written notice of the terms of issuance to the holder prior to issuing new shares and upon issuance shall give the holder 10 days within which to subscribe to the shares.
 
3.3 	Governing Law. 

The agreement will be governed by the laws of {Rwanda, Kenya, Tanzania and Uganda}. The courts of {Rwanda, Kenya, Tanzania and Uganda} shall have original jurisdiction.

3.4	Interpretation. 

Any inconsistencies in the interpretation of the articles of association of the company and this agreement shall be resolved in favour of the holder of this security such that the terms of this agreement shall prevail. 

Explanatory notes

As an inaugural instrument, we have kept it simple, for instance there is no valuation cap. As we advance and learn investor sentiments and wishes in Africa we can provide for more. However generally:
	The instrument intends to create a stop-gap measure for early stage investments in East Africa. Traditional early stage technology companies will often use a convertible note, future equity-promissory note such as a safe or kiss. As an incentive for investment these early stage financing instruments incentivize the early investor by offering equity at a conversion discount, or valuation cap. Legal regimes in East-Africa make it difficult to implement this and there is generally lack of understanding how these instruments work, since financing tech-companies/startups is a nascent practice.
	The instrument builds on acceptable practice of equity warrants, and call options. In particular creating a future event i.e. eligible financing at which stage the investor receives shares for their purchase price at the rightful company valuation and as compensation for betting on a company early with the associated risk, the instrument provides additional shares (discount shares) at a fixed strike price (in this case the nominal/par value). 
	Mindful  that the commonest exits for early stage investors are priced rounds of financing. The crux of the instrument is to make the investor’s funds parasitic on the future priced round such that the investor gets the upside of a good price per share at which point they can exit the investment by selling/transferring shares.
	Lastly, flip entities have become common in Africa. It therefore makes sense that the investor should get the benefit of a flip transaction. The instrument puts in place protections as applicable.





